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ABSTRACTS

guidance to practitioners in the cultural industry.

demand or it replaces the used part?

A New Definition of Fair Use

Park, Kyung Sin

In finding fair use, the U.S. Law on fair use focuses on (1) the non-commercial purpose of the use (2) the
nature of the work used (3) the amount used and (4) whether the use supplants the demand for the work.

However, the relationship and hierarchy among the four factors is not clear and does not lend itself to any

What is more serious, each of the factors suffers from flaws. The prerequisite of a non-commercial purpose
does not agree with the precedents that recognize fair use by commercial films and music. Also, it is not clear
whether the amount used should be weighed in its proportion vis-a-vis the original work (N/original) or the

copying work (N/copy). Also, is it the extent to which the copying work replaces the original work in market
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The author proposes a new theory of fair use that answers these questions and agrees with most precedents,
namely that, fair use is the use of a copyrighted work that conveys a message or an emotion different from that
of the work when the amount used is limited to the extent necessary for that transformative purpose. Configured
this way, the new definition hinging upon transformative use explains why so many commercial copying works are
recognized as fair uses while so many news and educational uses are denied. In this new definition, the amount
used is meaningful in its proportion vis-a-vis the copying work in that the more is added to the original, the more
likely the use is transformative. Of course, after the transformative use is established, the amount used should be
evaluated in its proportion visa-visa the original work to see whether it exceeds the extent necessary for the
transformative purpose. Finally, the new definition incorporates within it the fourth factor (that of the market
demand) because the transformative use by definition does not use the demand-generating message or emotion

flowing from the original work.
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